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INTRODUCTION

The subtitle of this article immediately raises a ques-

tion. Jllhat makes an Indonesian perspective on the
problem of foreign investment so special? I believe the
fact that Indonesia is one of the few countries in the

rvorld that has moved full cycie from rejection of foreign
private investment to a new acceptance may have some

bearing on the general topic. This shift has ied to an

unusual focus on Indonesia and its economic potentials
as the nerv opening area of investment opportunity'

Starting from 1958, our conflict with the Dutch led
the Indonesian Government progressively to seize most

of the foreign enterprises on Indonesian soil. The grow-
ing emphasis on an anti-imperialist struggle led the
Government to recast the economy into what might best

be called a "command economy" that was supposed to
operate by government flat, in support of a radical for-
eign policy that was far beyond our national strength.
It eventually led to fndonesia's isolation from the rest
of the world, a totai breakdown of the economy, and in
1965 to the collapse of the governmental power structure.
Out of the ensuing turmoil, a government has emerged

that is characterized by sobriety, a sense of realism, and

a commitment to the priorities of monetary stabilization
and economic develoPment.

305



306 PRIVATE INYESTORS ABROAD

THE NEW POLITICAL ORIENTATION

The utopian fervor, the insistence on trying to build
an ideal society for Indonesia in hostility to all the rich
and powerful countries in the world, and the radical
economic nationalism that masked an inflated xenophobia,
have now been replaced by a general climate of economic

realism and pragmatism, an openness to the outside
world, an awareness of the importance of international
economic cooperation, and a recognition of the vital role
of private enterprise in the improvement of the economy.

Hence, a much more positive evaluation of the role
private foreign capital could and should play in Indo-
nesia's economic development.

This, of course, does not mean that the basic attitudes
that underlie the phenomenon of economic nationalism
have all disappeared. The present economic leadership
of the country is just as committed to prevent the re-
establishment of foreign economic domination, and is no

less intent on maintaining control over national resources
and economic development and on securing the equaiity
of Indonesia in her economic relations with the outside
world. I{owever, this leadership is guided by a realistic
understanding of the basic laws of economics and of the
dynamics of a modern global economy, and fully realizes
the need for the assistance of foreign private capital,
skill, and experience for accelerated development. At
the same time, it has a much greater confldence in the
possibilities of accommodating the sometimes conflicting
interests of national development and the operations of
private foreign enterprise as profit-making organiza'
tions. The return of the foreign enterprises taken over
by the former regime to their original owners, and the
tr'oreign Investment Law promulgated in the beginning
of J-967, are manifestations of this new, realistic orien-
tation.
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Before we go into a brief discussion of the legal as-

p."t" "i tfris Foreign Investment luY, it seems thai o.ne

;;;; question sno,lta be answered'-How stable is Indo-

nesia's present political and economic course? The
-questiorr-can 

be answerecl in a numbel of *?y:: Ol::::t1
ioint to the fi-rmness of the commitment to economrc
'A"rj"trp*.nt priorities of the present leadership' ot to

the political courage that it hasihown in putting-lhloygh

ifr.'pri"t"I stabiiization policies that were called for'

Oru .oofa also point to th-e organizational as well as the

icleological *."ukrr.., of the oppositional forces in the

country. But, to me, the *ott important factor that

should"be brought out is the emergence of a new post-

independence, post-revolutionary generation into the

p"iiii"rr arena. it i* tt i. generation that has formulated'

and is implementit g anJ supporting, the policies that

e'rnanate fiom this 
-,.* 

"tooomic 
orientation' Because

th" ,,ru*b"rs of this generation have never known the

puirr- u"a humiliation 
"of 

colonial subjugation' their. out-

iook on the world is much freer, and their self-confldence

more natural. And equally important' this generation is

ioifv ru-liar with -oa"i" t"itrr"n and technology and

tfru po..it ility of their application to our problems'

Because the new ""o"J*i" 
realism is a very essential

part of the new values that motivate this new generation

of leadership, r'r'e can now look at the course that Indo-

,"*iu has t#en, both in its own economic and political

d.rr*iop*"nt, and in its relations with the outside world'

as a movement of grorn'th-a growth of rvhich the direc-

tion is stable.
Let us norv have a look at some of the legal aspects

of the Foreign Investment Law'

MAIN ISSUES OF INTEREST TO THE FOREICN

INVESTOR

In deciding whether to initiate investment in a given

country after having carefully considered" the business

a

;
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prospects, the prospective investor is concerned, in the
flrst instance, with the safety of his capital and with the
availability of protection against a variety of risks,
including that of expropriation. A second broad category
of issues which he must consider deals with the modes
of entry, the organizational structure in which to caruy
on the venture, and the facilities made available to him
for effectively managing his business operations. The
third major area of interest concerns the facilities for
the repatriation of capitai profits and dividends.

f shall discuss the main points concerning these three
broad categories of issues, but I think we must recognize
that even more important than the specific legal pro-
visions coneerning these matters is the so-called invest-
ment climate, the state of government and public opinion
on the role and the rights of the foreign investor in the
host country. Many of the problems wiil not arise, par-
ticularly in the area of security of investment, if the
investment climate is a hospitable one. Even if they do
arise, it will not be dfficult to reach a compromise or to
find an interpretation of the laws or regulations that will
fit the mutual needs of the parties if there is goodwill
on both sides.

Nevertheless, it is important that the legal structure
be reasonably adequate to permit the foreign investor
to enter and carry forward his enterprise with the con-
fidence that he will not likety encounter serious dfficui-
ties, as long as he comports himself in a reasonabie
manner and with full recognition of the fact that invest-
ment is a two-way street.

Security of lnvestment

The legal safeguards provided by the host country,
of course, do not operate in isolation from the safeguards
provided by the capital exporting countries, such as
investment guarantees, and those provided by the inter-

9
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Before we go into a brief discussion of the legal as-

pects of this Foreign Investment Law, it seems tha] one

|rior question should be answered-How stable is Indo-

nesia's present political and economic course ? The

question can be answerecl in a number of ways' One could

foint to the flrmness of the commitment to economic
-tlevelopment priorities of the present leadership, or to
the poitical courage that it has shown in putting through

the 
-painful 

stabilization policies that were called for'
one*could also point to the organizational as weII as the

ideological *."ukrr.*. of the oppositional forces in the

country. But, to me, the most important factor that
should be brought out is the emergence of a new post-

independence, post-revolutionary generation into the

political arena. It is this generation that has formulated,
ind is implementing and supporting, the policies that
emanate from this new economic orientation. Because

the members of this generation have never known the

pain and humiliation of colonial subjugation, their- out-

look on the world is much freer, and their self-confldence

more natural. And equaily important, this generation is

fully familiar with modern science and technology and

the possibility of their application to our problems'

Because the new economic realism is a very essential

part of the new vahles that motivate this new generation

of leadership, we can now look at the course that Indo-

nesia has taken, both in its own economic and political
development, and in its relations with the outside world,
u. , -orr"*ent of grorvth-a growth of rvhich the direc-

tion is stable.
Let us now have a look at sorne of the legal aspects

of the Foreign fnvestment Law.

MAIN ISSUES OF INTEREST TO THE FOREICN
INVESTOR

In deciding whether to initiate investment in a given

co,ntry aftei having carefully considered the business

;
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national community under both customary international
Iaw and internationai institutions or agreements' The

international system may also include bilateral treaties
between the host country and the capital-exporting coun-

try.
in considering the safeguards provided by the Indo-

nesian legal system, I think you wilI wish to bear in
mind that our commercial code is still fundamentally
based on legislation the Netherlands introduced in Indo-

nesia to deal with the problems of so-called Europeans

and those assimilatecl to the Itruropean Group for legal

purposes. There has been considerable discussion in
ind-onesia concerning the philosophy underlying our legal

system following the abolition of colonialism' tr'or ex-

ample, there is a current of opinion that holds there

shJ,Id now be only one legal system in Indonesia instead

of the dualism that characterized our society in the eolo-

nial era, and that the system should be based on adat

(customary) law. However, the fact remains that our
laws dealing with commercial and financial problems,

particularly insofar as they affect foreigners and large-

scale ventures, generaliy are clearly derived from West-

ern models or, at least, have a strong 
-Western 

com-

ponent.
Thus, the Agrarian Act of 1960 introduced radical

changes in land law, including unification of the law and

the elimination of the dualism that had differentiated
between tand rights in the Western sphere and land
rights in the customary law sphere. l[rhile the new agrar-
ian act is purportedly based on customary law, it is, in
fact, thoroughly modernized by the introduction of
Western concepts such as titles in land ownership, the

distinction between real and personal rights, and a sys-

tem of compulsory registration, which rvill ultimately be

appliecl to non-Western as well as trVestern-held land'

Cir" tu* also restricts the right of absolute ownership

of land to Indonesian citizens.
0
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The derivation of our commercial law from Western
models is undoubtedly reassuring to potential foreign
investors, since it is easier for them to understand and
to feel comfortable with a legal system that is famiiiar
to them.

Returning to the problem of security of investment,
you will find that our system provides for trvo basic
safeguards on rvhich investors tend to rely, namely laws
governing the circumstances under rvhich expropriation
may be carried out and the right of access to an inde-
pendent judiciary.

The Foreign Capital Investment Law (Larv No. 1 of
1967, dated January 10, 1967) sets out the broad frame-
work of conditions under rnhich foreign investment is
welcomed and protected in fndonesia. It covers the other
two broad categories I have rnentioned (i.e., faciiity of
entry and management, and repatriation of capital and
proflts), as weli as that of security of investment. The
latter is speciflcally provided for in Chapter VIII, Ar-
ticles 21 and 22. Article 21 stipulates that

"the Government rvill not carry out comprehensive
lationalization/revocation of ownership rig:hts of the
fgr.eiSn capital snfsrpr.ises nor take steis to" lessen the
right to control .aqd7-or_manage the eirterprises con_
cerned,-except if it is declared by larv that tfre interests
of the State require such a step.,,

This means that an Act of Parliament is required before
such nationalization can be undertaken.

It may be useful to know that the fndonesian law also
contains extensive provisions concerning expropriation
rvhich are applicable in the event of isolated or indi_
vidual takings, as contrasted with the comprehensive
measures envisaged in the passage quoted.

The law to which I refer is known as the Expropriation
Ordinance of 1920 (Official Gazette 1920 No. bT4), en-
acted, of course, under the colonial administration. Like
other \Yestern laws of a similar character, it is appli_

j
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cable to the usual cases where the right of eminent
domain is to be exercised, as where a }ocal plot of land
is condemned by the government for purposes of con-
structing a highway or other public works.

Beverting to the provisions of Article 21, it should be
noted that comprehensive nationalization is not to be
undertaken unless it is in the interests of the state, that
is, it is not to be undertaken as a punitive measure or on
some other arbitrary basis.

Article 22 of. the larv then stipulates a series of further
safeguards, namely, that the government is obligated to
provide compensation, either on the basis of an agree-
ment 'lvhich is in accord with applicable principles of
international law, or, if no such agreement is reached,
then by means of a binding form of arbitration. It is
further stipulated that the arbitration committee will
consist of three persons, one selected by the Government,
one by the foreign investor, and an impartial arbitrator
to be chosen jointly by the two parties.

It is also possible to stipulate further provisions in the
arrangements between the Government and the foreign
investor concerning the procedures to govern such arbi-
trations, such as the method of selecting the third ar-
bitrator in case of a deadlock. fn particular, since the
Indonesian Government has become a party to the World
Bank-sponsored Convention on the Settlement of Invest-
ment Disputes between States and Nationals of Other
States, it would be possible to stipulate that the arbitra-
tion should take place under the terms of this Conven-
tion.

fn the event that the taking of property should be
carried out under the general laws concerning eminent
domain, any dispute would be determined in the Indo-
nesian courts, subject, of course, to any further redress
that may be available under customary international
larv or under treaties.

As you are all alvare, an additional safeguard is avail-i\
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able to foreign investors under the United States Invest-
ment Guaranty Program, which provides guarantees
both against specific risks (inconvertibility, expropria-
tion, and war, revolution, or insurrection) and against
extended risks (various risks of a commercial character).
My government entered into an exchange of notes with
the United States Government that enabled this program
to go into effect, and has approved the application of this
program to many ventures.

Focility of Entry ond Estoblishment of Legol Entity

The Foreign Capital fnvestment Law specifically gov-
erns the issues concerning entry, the establishment of a
foreign entity, operation and management, and incen-
tives for investment. It provides ample latitude for
foreign investors to enter and operate without great
dfficuity.

The effect of the new law is to open most fie1ds of
business activity to foreign capital. The oniy flelds of
investment which are completely ciosed to foreign capi-
tal are those which fulfill a vital function in national
defense (Article 6(2)). Other flelds to which access is
restricted, but may nevertheless be entered provided that
the foreign investor does not exercise full control, are
referred to in Article 6(1). These are fields of vital im-
portance to the country, such as harbors, public utilities,
atomic energy, and mass media. Indonesian control ade-

quate to permit foreign investment might be achieved in
these areas, not only by permitting local capital partici-
pation but also by such means as government super-
vision over the quality and cost of service, or by the
so-called sale-and-Iease-back arrangement, under which
ownership of the venture is turned over to the govern-
ment, which then leases the property to the foreign in-
vestor, as in the case of the I.T. & T. investment in
telecommunication.
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fnvestment is envisaged as taking the form of equity
participation, at ieast in order to qualify for the induce-
ments offered under the 1967 law (Article 1).

The period of time during which a permit under the
foreign investment iaw is valid is not to exceed thirty
years (Article 18). However, the gover lment would
commit itself to a discussion of the practices to govern
operations beyond the flrst thirty years within two years
of the end of the first thirty-year period. Furthermore,
the government is also prepared to renew the thirty-
year period at periodic intervals, provided that certain
standards established by the government have been met,
such as additional input of capitai and the Indonesiani-
zation of personnel and capital. This kind of telescoping
arrangement makes it possible for a company to obtain
a longer period and thus continue to have before it a fu}l
period of thirty years of assured eligibility.

Article 3 of this law stipulates that an enterprise that
carries on most of its operations in Indonesia should
be a legal entity established under Indonesian law and
be domiciled in Indonesia.

Article 4 provides that the government may stipulate
the areas in which foreign capital enterprise are to
operate.

Monogement

Under Chapter IY, Articles 9-13, the foreign investor
is granted full authority to appoint the management of
enterprises in which his capital is invested, and in par-
ticular to use foreign managerial and technical em-
ployees for positions that cannot yet be fiiled by Indo-
nesian personnel. Other employees are to be recruited
from among Indonesian citizens, and the foreign inves-
tors are obligated to organize facilities for the training
and education of Indonesian citizens, within and outside
the country, with a view to gradually replacing foreign
employees with Indonesian citizens. However, the law
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and the implementing regulations do not as yet specify
requirements lying between, on the one hand, the inves-

tor's full right to appoint the management of his enter-
prise, and, on the other hand, his obligation to recruit
Indonesian personnel. \Yith more expetience, quantita-

tive criteria may be applied either by regulations cover-

ing particular fields of activity or as part of investment

agreements with the Government.

Lond

Article 14 provides that foreign capital enterprises
are granted the following rights r'vith respect to land:
the right of construction, the right of exploitation,
and the right of use. Ilnder the Agrarian Law, mentioned
above, the absolute ownership of land is not enjoyed by
foreigners. The provisions in the Foreign Capital In-
vestment Law represented a neIM concession, since the

rights thereby granted were not previorLsiy available to
foreigners. The explanatory notes on Article 14 of the

Foreign Capital Investment Law state that the rights
granted are in accordance with the provisions of the

Agrarian Law, that construction rights are granted for
a maximum of thirty years, subject to extension for an

adciitional twenty years, that exploitation rights are

granted for a maximum of twenty-flve years (in the case

of certain crops, for thirty years), subject in both cases

to the right of extension for another twenty-five years'

Focilities ond lncentives

I need not emphasize that the new law has been de-

signed to attract foreign capital to Indonesia for invest-

ment in projects rvhich will contribute to the heaithy
development of the fndonesian economy. Accordingly, it
offers a combination of incentives and accommodations

that can stand comparison rvith those offered by other

der..eloping nations.
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Part of the approach taken to attract new projects is
to offer specific incentives, consisting of the following:

(1) exemption from tax on corporate profits for a
period of up to five years, and exemption from the
dividend tax on profits during those years;

(2) full authority to select management and to re-
cruit or use foreign technicians and experts for posi-
tions that Indonesian manpower is not yet capable of
filling;

(3) the offer of land at advantageous terms, carry-
ing with it rights of building and exploitation formerly
denied to foreign business enterprises;

(4) exemption from import duties for equipment,
machinery, tools, and initial plant supplies; and

(5) exemption from the capital stamp tax on the
introduction of foreign capital for investment.

In addition, the Ministry of tr'inance is granting duty-
free privileges for the importation of raw rnaterials for
the first two years of operation. AIso, expatriate workers
are granted free import duty for food parcels up to 9100
per month.

Furthermore, the law gives the government the dis-
cretion to grant additional benefits by reduction of the
corporate tax rate to a rate that may be anywhere from
50 percent dorvn to zero for a period not exceeding five
years after the initial tax holiday period, by permitting
the investor to offset losses during the exemption period
against proflts in any ensuing year for tax purposes, by
allowing accelerated depreciation, and in other ways
deemed desirable and appropriate (especialiy for large
projects of great importance to the economy).

Focility for Withdrowol of Copitol ond Profits

Article 19 specifles that the foreign investor is granted
the right to transfer capital in its original currency at
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investment that may inerease foreign exchange earnings,
such as mining, agricultural exports, etc.; (2) investment
that makes possible import substitutions I and (3) invest-
ment that, while not directly affecting the volume of
foreign exchange, nevertheless is of a quick-yieiding
character, increases empio;irnent opportunities, intro-
duces new technology, or brings in modern equipment.
These directives also spell out in greater detail the pro-
visions concerning relief from taxation, transfei of
profits, and dividends, and capital repatriation.

It should be borne in mind that there are also laws
relating to specific fields of investment, and that a num_
ber of ministries have issued policy statements ouflining
the terms and co'ditions under which foreign investmeni
may enter and the specific opportunities for foreign in_
vestment. With respect to these matters,I think it should
be noted here that mining and petroleum undertakings
are open for investment only under so-called contracts of
work. This is based on the fact that the ownership of
these resources is speciflcally reserved to the state so
that investment is permitted only under the conception
that the investor acts as the agent of the gor"rr**t in
carrying on his operations. Nevertheless the contractor
is givea full responsibility for conducting all stages of
operation, including the marketing of products for, and
on behalf of, the government.

Porticipotion of Domestic Copitol

Another point of considerable importance to fndo_
nesia is the encouragement the law gives to include
domestic capital in the financial plans of new ventures
organized by foreign capital. Domestic participation is
not required as a condition of entry for foreign investors,
but it gives the foreigner some legal advantages. For
example, if a venture originally organized entirely by
foreign capital does offer its shares to fndonesian partic_
ipants at a later date, the proceeds of sale may be trans_
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ferred back into the original currency of the investment,
as if the proceeds of the sale were earnings or other
funds eligibie for transfer under other provisions of the
law. In addition, in enterprises in which foreign capital
participates with local capital, the benefits of the foreign
investment law otherwise held out for foreign capital
wjll be available, on a proportionate basis, to the in-
vestors who enter into joint investment undertakings
with fndonesians.

The effort to create a place for local capital has re-
sulted in a policy of not permitting the full tax holiday
of the foreign investment law to any investment of less
than $2.5 million unless provision is made for iocal capital
participation in the venture. Applications for permits to
invest under the larv that include participation by Indo-
nesian capital receive priority consideration, and other
advantages may well be created in the future.

CURRENT INVESTMENTS

Although the ner,v investment larv has been in effect for
a relatively short period (almost trvo and one-half years
in June 1969), the response of foreign investors to fndo-
nesia's invitation to invest in that country has been en-
couraging. A iarge number of United States, European,
Japanese, Australian, and other companies have acceptecl
the challenge and have started with their operations to
assist Indonesia to build up the country. Some tw-enty
foreign oil companies, including major oil companies of
the United States, have concluded exploration and pro-
duction contracts. ft is estimated that by 1970 rvhen these
new contracts wiII have begun to show results, the total
oil output should reach about one miilion barrels a day,
as compared with 520,000 barrels a day in 1967. fn the
fleld of mining, five large companies are prepared to
invest for the exploitation of copper, nickel, tin, and
bauxite. Trrenty-flve companies are working in the field
of forestry, and fifty-five in the manufacturing sector.
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As of the frrst quarter of 1969, 1-29 proposals from
foreign investors had received the approval of the Gov-
ernment, representing a projected capital investment of
$570 million, including $236 million for mining (petro-
leum excluded), $99 million for forestry, and $86 miliion
for manufacturing. United States investment accounts
f.or 45 percent of total projected investment ($273 mil-
lion): Eleven companies are operating in the field of
manufacturing, rvith an investment outlay of $26'7 mil-
Iion; three in the fleld of mining, rvith an investment of
$229.5 millionl trn'o companies in forestry with $3.3
million, and nine others in various fleids u'ith an outiay
of $14 mi1lion, making a total of twenty-flve companies.
This does not include the foreign bank branches and oil
companies. Countries follor,ving the LTnited States lead
are: Canada, South Korea, the Netherlands, Japan, and
others. It may also be interesting to note that out of the
1"29 ventures, eighty-three of those ventures are in the
form of joint enterprises, forty-one are straight invest-
ments, and five are operating on the basis of contract-of-
work.

It may be interesting to note that, according to a recent
staternent by A.I.D. to one of the Congressional Sub-
committees, eighty-five preliminary gtlarantee applica-
tions have been made to date by American investors
under the A.I.D. inrrestment guarantees program. These
cover a wide variety of industrial interests, particularly
in the extractive industries. Smaller private United
States ventures are being planned in such labor-intensive
industries as electronics assembly and pharmaceutical
manufaeture, while other United States investors are
interested in lumber production and land development.
Four major United States commercial banks have opened
branches in Djakarta. Thus far, A.I.D. has issued eight-
een specific risk guarantees valued at almost $83 miliion
and one extended risk guarantee ($4 million).

A.I.D. will begin in fiscal year 1970 a geological survey
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project under which a team from the U.S. Geological
Survey will help train fndonesian geologists to chart
mineral resources throughout the country, an important
prerequisite to effective development of Indonesia's
natural resources by domestic and foreign investors
aIike.

'We reaiize that foreign aid, foreign technical assist-
ance, and foreign private investment by themselves can
never make a viable economy in a country, but their
role in a period of recovery can be crucial. Foreign in-
vestment is therefore expected to play an important role
in the implementation of fndonesia's Five Year Develop-
ment PIan, which was started in April this year. This
Five Year Plan gives priority to (1) agriculture, p&r-
ticularly food production; (2) the development of mining
and encouragement of industries that produce equipment
and inputs for the agricultural sector and the processing
of agricultural products; (3) the strengthening of in-
frastructures, particularly transport and communication.
The main objective of the plan is a simpie one, namely to
raise the standard of living for a future growth by way
of food and clothing, improvement of infrastructure,
provision of better housing, and an increase of employ-
ment opportunities. In this plan, emphasis is also given
to rural and regional development.

This Five Year Plan will also provide the context
within which the government-to-government aid to fndo-
nesia provided by the fnter-Governmental Group on
fndonesia, which includes the United States, Japan, the
Netherlands, Germany, Australia, tr'rance, the United
Kingdom, Italy, and Belgium, wiII be coordinated. The
consultations on which fndonesia's aid requirements are
determined within the IGGI are based on assessments by
the World Bank and the International Monetary Fund.
fn addition, the IMF has been most active in advising
the Government on monetary and flscal affairs while the
Bank is assisting Indonesia in planning development
programs and preparing capital projects.

a
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TRANSITION AND EVOLUTION

Indonesia is a latecomer among the developing coun-
tries in dealing rvith foreign investment. We are stiii in
a transitional period, and are still in the process of
gaining the experience needed to guide us further in the
area of codification and regulation. That part of our legal
system that concerns modern economic activities of both
domestic and foreign origin is, therefore, still in the
process of readjustment and evolution. This process of
adaptation to developmental goals is not oniy a theoreti-
ca1 one, but necessarily evolves in response to new prob-
lems and new experiences. 

-We wilI also have to keep
under constant review other laws that have a bearing on

the general investment and business climate. At present,
this is the case, for instance, with Indonesian corporation
law. tr\rith technical assistance from the International
Monetary Fund, we are in the process of reforming our
tax laws. Besides this, the agrarian law and the }abor
law will at some point have to be related more closely to
our developmental goals.

Corporotion Lowyers: Role ond Style

While generally no American corporation makes a
move without consulting its lawyers, the role Indonesian
lawyers play in the activities of our business corpora-
tions is much less pronounced. The hear,ry reliance on
legal counsel by American corporations is related to the
importance of iitigation and judicial procedures in the
resolution of conflict in this country. In Indonesia, such

conflicts are most of the time resolved through adminis-
trative procedures and adjustments. This is, of coutse,
not charaeteristic of Indonesia alone. It applies also to
many European countries.

This difference in role may be one of the reasons why
many Inclonesian administrators are often somewhat':'

)
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p:uzzled when, in the course of negotiations, they are
faced with elaborate stipulations raised. by legal cJunsel
of American corporations in anticipation of contingencies
that might arise in the future. In part, this puzzlement
stems from their unfamiliarity with the role legal counsel
plays in the activities of business corporations in the
United States. In part, this may be the result of an im-
portant difference in societal setting. American business
and legal counsel are used to operating in a society that
has been stable for quite some time, and there is there-
fore a considerable degree of predictabitity of future
responses and implications, once a particular course of
action is decided upon. Lately, some doubts have arisen
about this purported stability and predictability, but
that is beside the point.

The attitudes that have been shaped by this condition
stiil persist. fndonesian people, on the other hand, are
trying to build toward stability. They are working from
a situation in which the horizon of visibitity and pre_
dictabiiity is still limited, though clearly expanding. And
though these officials may be abie to see ilre validity of
the points raised, they are quite often not in a position
to answer. \\&y? I{ot because they are lacking in good-
will or because they are technically incompetent, tut
often simply because no one can entirely foresee the
broader setting that will eventually develop-partially
thanks to the operations of foreign enterprises-in which
these problems will have to be answered. Any assuranees
given at this stage are bound to have only limited valid-
ity. AIso, no government can afford to prejudice its
future policy options by making premature commitments
on the basis of hypothetical situations.

But even more important in this connection may be
the differences in attitude that center around the concept
of "good faith" in fndonesian commercial law. The
central position of this concept in fndonesia has led to a
lesser concern with protective clauses spelled out for

9
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specific contingencies than is the case in the American
tradition.

An understanding of these differences may make it
easier for an American }awyer to communicate while
negotiating in Indonesia. Conversely, a greater famili-
arity on the part of fndonesian government offieials,
businessmen, and lawyers with American practices and
the special role of legal counsel in business activities
rvould be heipful too.

It should also be realized, however, that in the evolu-
tion of the Indonesian commercial legal system, adapta-
tions will have to be made that will enable it to bridge
differences not only with the American legal system and
its practices, but also with those of other countries, like
Japan, Australia and lMestern and Eastern Europe,
each rvith its own iegal culture. The tendency of some
American lawyers to try to impose on us American legal
concepts with regard to sueh issues as corporate laws
and tax laws, seems to us sometimes rather excessively
one-sided. Often, we are faced with demands for con-
tractual guarantees as regards taxation, foreign ex-
change regulations, and so forth, for the entire duration
of the contract. There have been cases where we have
indeed compromised on these points, as for instance in
the case of certain mining contracts covering large in-
vestments. But it should be realized that the insistence
on such waivers undermines the strength of the legal
system as a whole, including the protection of foreign
investment in general.

This would obviously be against the long-run interests
of foreign investors. For example, some of the waivers
requested involved bypassing the foreign exchange sys-
tem, which rvas developed in cooperation with the fnter-
national Monetary Fund as an integral element of our
economic stabilization program. It seems to us that the
interests of foreign investors would not in the long run
be served by weakening that mechanism. We sometimes

.!
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even find ourselves in the ironic position of having to
explain to prospective American investors the reasons
why we object to the suspension of the operation of
market forces, and why we consider it important to keep
competition open when excessive protective ,rr.u.rr". u*
insisted upon. fn order to meet this kind of problem more
adequately, we have asked the 'Worlcl gank to help us
develop optimal criteria for both the irrvestor. uod fo"
fndonesia, which could be generally appiied in this con-
nection. All this, I hope, wilI explain why we take the
position that would-be investors should accept both the
existing legal framework and the way in which it wilt
develop in the future.

-. Tlu long-range protection for foreign private capital
lies in the stabi,li,tg of. a favoratrle business and inirest_
ment ciimate. This is only possible if, as in Indonesia, the
incentives and accommodations of foreign investment
are also made available on a nondiscriminating basis to
domestic investors. fn fact, the rapid development of
national businesses should be seen as direcfly in the in_
terest of foreign investment as well.

FOREICN INVESTMENT AND THE POLITICAL
CLIMATE

The stability and contin,ity of a poritical crimate that
is favorable to foreign investment will very much clepend
on the willingness and the capabiiity of foreign 

"rrtu._prises to develop linkages rvith the environmenfin which
they operate, with the business community, the universi_
ties and other teaching institutions, as well as with the
intellectual community in general. By involving 1ocal
business in some of the spin-off activities of these enter-
prises, through technicai assistance, through the utiliza-
tion of local raw materials, the stimutation of local
servicing facilities and of manufacturing of components
and spare parts, through making available staff mem_

I
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bers for teaching purposes in order to accelerate the
transfer of technology, organizational, and managerial
skills at all levels, and by taking an interest in the devel-
opment of small and medium-sized indigenous business
flrms in their localities, the foreign companies could very
weli become a catalytic and accelerating factor in the
development of the society in which they operate.

The positive contribution that foreign business courd
make, not orrly to economic development, but to a healthy
political gro.wth as well, without in any way assuming a
political role, should therefore not be underestimated. r
think it is quite possible for private foreign business
to play this role without endangering its primary role as
a profit-making organization. fn this manner, foreign
private business wilI avoid the danger of becoming In
alien enclave in a stagnant and increasingly hostile en_
vironment. rn this kind of integration witti ihe patterns
of national development, its best protection lies.

ff foreign investment comes to be seen by a majority
of the politicai public as insensitive to national aspira-
tions, as an obstacle to national development, or u]. u,
alien element pursuing ends that are contrary to the
national interest, political pressures against flre purely
legal safeguards are bound to develop. It is of the greai_
est importance that private foreign business op"*tirrg
in an underdeveloped country should develop the capa_
city to identify with ttie developmental goals- of the ira-
tion, and develop such forms of cooperative endeavor
with national business that it is regarded as an al1y, an
accelerator, and a catalyst of national development
whose continued presence is beyond doubt in the national
interest as we1l.

Ultimately, the protection of foreign private invest_
ment lies in the rapid development of an indigenous com_
mercial and entrepreneurial middle class and the devel_
opment of a community of business interests between
them and foreign enterprises in their country. Ary

l.



326 PRIYATE INYESTORS ABROAD

contribution private foreign business could make to that
end wouid provide additional long-range security for
its investment.

FOREICN INVESTMENT IN THE GLOBAL SETTING

There is, however, an even rvider setting, almost within
the same time span, within which the security of private
foreign investment in developing countries inevitably
wilI have to be considered as well. The determinants here
are the popuiation explosion, the question of interna-
tional poverty, and the need for generalizing economic
development throughout the world.

It is, of course, a truism to state that the world is
becoming increasingly interdependent. There are few
economic or poiitical decisions, taken in the national
context, that will not evoke international repercussions,
and vice versa. The world is also rapidly becoming
smalier and more and more crowded. The rvorid popula-
tion is expected to double in the next thirty years. The
increasingly uneven density of population in various
parts of the world, on top of rvidening inequalities in the
distribution of wealth, is bound to create important
shifts in the balance of forces, as well as tremendous
tensions in the world during the coming decades. But
before everything e1se, if civilized life is to be maintained,
manl<incl ntust he able to ans\Yer the very elementary
questions of how are we going to feed that population;
ho'w to produce enough to clothe them and to meet other
essential material needs the world over. The rapid pop-
ulation increase, especially in the poor nations, rvill there-
fore have to be met by an increased economic production
capability and, especially, by a much more extensive in-
volvement of the poor nations themselves in those pro-
ductive processes.

If lve-that is, mankind as a rvhole-fail to organize
ourselves for this purpose, the tensions that inevitably

J
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will develop in the poor nations will destroy the possibil-
ity of their evolution towards increasingly open societies
capable of rational and creative relationships with the
outsicle world. In this way, the international order itself,
including the security of the rich nations, will be in
danger. Our capacity to organize ourselves for this task
rvi1l very much determine the shape and the quality of
our life by the time we enter the trventy-flrst century, if
we ever reach that point. This however will require a

major redirection of world resources and the striking
of a new baiance-globally-between expenditure for
armaments, and for the combatting of domestic and in-
ternational poverty. For this, a reassertion is needed of
the political will to bring about such a reorganization
of glohal priorities and such a redireetion of world re-
sources.

The search that is now taking place the world over for
those forms ancl methods that would be most advanta-
geous to promote the transfer of private capital, skill,
and managerial capability from the developed countries
to the new nations, is a crucial one. The experience of
the first United Nations Development Decade has shown
that unless there is such a greater flow of capital
throughout the rn orld, especially of private capital to the
developing countries, there is little prospect of an ade-
quate response to this problem. One can only hope that
private business the world over can develop the capacity,
the ingenuity-over and beyond short-term consider-
ations of profit-to develop the forms and modalities
that will make such an expanded roie possible as weII as

profltable. After aII, business corporations are the
natural repositories of the technology, the skills, the
organizational and managerial capacity for this very
task.

It is equally true that an increased application of
private capital to generate worldwide development will
by itsetf not be sufficient. Unless the flow of government-
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to-government developmental funds in the form of for-
eign aid is continued at aclequate levels for some time,
there is no prospect that infrastructure development in
a number of new nations can proceed sufficiently so as
to enable private capital to play its productive and
socially ereative role. Much will also depend on our
conceptual and operational capability to move in this
direction. lMe need to develop a more adequate and con-
sistent system of rights and responsibilities, of incen-
tives, safeguards, and guarantees of various kinds on
the side of the developed, as weII as of the poor, nations.
'W'e wili have to search for more adequate forms and
methods that can facilitate in a substantial way the
transfer of capital and other resources. The scope and
the capabilities of existing multilateral development
agencies like the World Bank, and regional development
banks as well, will have to be reexamined in this con-
nection. Likewise, it wili be necessary to reexamine the
access of underdeveioped countries to international
capital and bond markets, and the development of an
internationally coherent tax system related to interna-
tional development needs. Attention should also be given
to the role that international corporations are increas-
ingly playing in internationalizing development. The
extra-national character of the decision centers of these
companies poses important problems, and, in the words
of Philip de Seynes, United Nations Under Secretary
General for Economic and Social Affairs, calls for the
development of a new system of international law with
greater economic content.

It may not be possible for the profit motive alone to
bring about the substantiaily stepped-up role of private
capital sufficiently to deal with the population explosion
and the problems of poverty that may tear the world
apart. $Ihat may be needed as rvell is a clearer under-
standing of the magnitude and the urgency of the prob-
lems that the whole of mankind will have to face twenty
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to thirty years from now, and a clearer vision of the kind
of rvorld in rvhich we do want to live. f think it is im_
portant for all of us, in discussing problems connected
with the security of foreign investment and the legal
safeguards for the protection of foreign investment in
developing countries, that we do so with a full aware_
ness of the magnitude and the urgency of the role that
has to be piayed by private capital, and the urgency for
private capitat and the governments of the devetoped,
as rvell as the underdeveloped, countries together to
create the conditions to make this possible, if we are to
come to grips with the problems that will determine the
totai global environment in which all of us, including
private capital, wiil have to iive in the relaiively neai
future.

Being myself totally innocent of a training in law, f
will not presume to give you a breakilown o] the chal-
lenges posed to those in the legal profession who are
involved in the activities of business corporations. These
challenges certainly go far beyond the legar aspects of
foreign investment problems in the time frame^ of the
present. Sti1l, it is from this perspective that I invite
you to look at the probiem of investing in a developing
nation.


